
 

  



 

 

 

 

The Keep It Constitutional campaign is a 20-part series brought to you by the Foundation 
for Human Rights. The campaign aims to provide South Africans –particularly learners – 
with an introduction to the Constitution and its contents.  The campaign consists of 
animated episodes, audio episodes, and lesson plans. 

For more information visit www.keepitconstitutional.co.za.  

The lesson plan is designed to assist educators and group leaders lead an introductory 
session on the Constitution. Educators can follow the lesson plan word-for-word, but 
may improvise as desired.  
 
  



 

Episode 14: Property 
 

Time required 45 minutes 
Learning objectives • Everyone has the right to have their property 

protected 
• Land ownership in South Africa remains shaped by 

the discrimination of the past – the Constitution 
requires the government to take active steps to make 
access to land more equitable 

• The Constitution also requires that historical claims 
to land be addressed 

Resources • Keep It Constitutional animation series: Episode 14 
OR Keep It Constitutional radio series: Episode 14; 

• Handout 1, attached at the end of this lesson plan  

 

 
 
  



 

Introduction 
 

 

Educator:   
The Constitution contains a range of rights that protects the right of people to own 
property. Why do you think the Constitution protects this right? Why do people think 
that property rights are important?  

ADVICE TO EDUCATORS 

Allow the learners to answer. 

Prompt learners to think about property rights in different contexts – urban and rural.   
Also   encourage   them   to   think   along   different   perspectives, including 
economic, dignity -related, how property relates to other rights (like shelter, education, 
healthcare). 
 
Answers could include that the right to property helps people to have a secure 
home and shelter, to have a place of safety, to be sheltered from the elements, to 
build a community – all of these are linked to the right to dignity. The right to 
property also helps people to access financing, that they might use to improve their   
economic   status.   Land   also   has   meaning   beyond   this   –   for   many 
communities, there are many reasons that people may invest particular meaning in 
particular land – for example, burial sites. 
 
Educator: 
In  South  Africa’s  history,  only  white  people  had  their  property  rights  properly 
respected. Millions of people lost access to property. How we understand property 
rights  in  present  day  South  Africa  needs  to  be  informed  by  the  unfair  
property practices of the past. For hundreds of years, people of colour have been 
deprived of  their  land.  Millions  of  people  were  deprived  of  the  land  that  
they  or  their communities had lived on and relied on for sustenance. This history is 
reflected in land ownership today - according to a 2017 government audit, 72% of 

Time required 2 minutes 



 

South Africa’s private farmland is owned by white people, who make up 9% of the 
population. 
 
So, what do we do? The government has recognised that at least two things need to 
happen:



 

1) People who have claims because of the past should be able to claim their 
ancestral land, or to receive compensation; 

2)   People of colour need to be assisted in obtaining land, to change the profile 
of land ownership in South Africa. 

 
Before we go any further, let’s learn a little more about what the Constitution says 
about property rights.



 

Play video/radio episode 14 
 

 
 

Time required  5 minutes 



 

Discussion 
Time required 10 minutes 

 
Educator: 
Let’s look at different parts of the right to property contained in the Constitution. Part 
of the right to property in the Constitution says that: 
 

“A  person  or  community  dispossessed  of  property  after  19  June  1913  
as  a result of past racially discriminatory laws or practices is entitled, to the 
extent provided by an Act of Parliament, either to restitution of that property or 
to equitable redress.” 

 
In order to make sure that this constitutional requirement is met, the government 
started the Commission on Restitution of Land Rights. Under this Commission, there 
are a number of people who can make claims, including people who had their land 
rights taken away and people who are the descendants of people who had their land 
tights taken away. The land claims process was opened for a period in the 1990s  
ending  in  1998.,  In  2014,  another  opportunity  to  make  claims  was  created. 
During  the  period  in  the  1990s,  over  80  000  claims  were  lodged.  The  
process  of dealing with land claims is length – of these 80 000 claims submitted in 
the 1990s, nearly 6000 still hadn’t been dealt with at all by March 2018, and almost 
20 000 land claims still needed to be settled (the land restored or money paid) – 
nearly 20 years after the submission process ended. 
 
So, sorting out the history of land in South Africa remans a massive issue. Why do 
you think it is important to address historical property rights? 
 



 

ADVICE TO EDUCATORS 

Divide the learners into groups of 4-5 people. 
 
Answers will be the learners’ opinions. Try to push them to think about the 
importance of dignity and fairness in our country. Ask the learners to think about 
the country they want to live in in the future. Does a good future mean dealing 
with the unfairness of the past? 
 
Ask the learners whether they think that 1913 – the year that the Land Act was 
passed – is a fair cut off? What are the benefits of having a firm cut-off date? 
 
 
 
Educator: 
There  is  something  else  to  note  about  the  rights  to  property.  There  are  
lots  of different approaches to private property in the world. Some people think that 
all land should be owned by the State, and people can use it. Other people think that 
private  property  rights  are  the  most  important  rights.  So,  there  are  different 
perspectives on property rights. It is probably fair to say that there are good things 
and bad things in each approach. 
  



 

Debate 
Time required 26 minutes 

 
Educator: 
Changing  land  ownership  in  South  Africa –  expropriation  without  compensation, 
and the debate around changing the Constitution. 
 
In 2018, hearings were held around the country by the government about whether the   
Constitution   should   be   changed   to   explicitly   allow   expropriation   without 
compensation.  Expropriation  without  compensation  is  a  phrase  that  has  a  
few different understandings, but, in its simplest form, it means land that is owned by 
a particular person or company is taken away by the government, without payment. 
 



 

 Some  people  thought  expropriation  without  compensation  shouldn’t  allowed, 
some people think that it should be allowed, and is allowed under section 25 of the 
Constitution, and other people think that it should be allowed, and the Constitution 
should  be  changed  to  make  explicit  that  expropriation  without  compensation 

should take place. 

CONCLUSION 
 

Time required 2 minutes 

 
Educator: 
Property rights, and access to land, remains a massive issue in South Africa. It is 
clear  that  land  ownership  hasn’t  changed  enough  over  the  democratic  period. 
Opinions differ over whether the Constitution is to blame for this. 

ADVICE TO EDUCATORS 

Divide the learners into three groups, or, if you have a big class, divide the class 
into a multiple of three (e.g. six or nine groups). Each group should receive a set 
of the handouts. 
 
This activity will be a debate about land expropriation and the Constitution. There 
are three ‘sides’ to this debate – that expropriation without compensation should 
happen   and   the   Constitution   should   be   changed   to   make   it   
explicit,   that expropriation  without  compensation  should  happen,  but  that  
the  Constitution already  allows  for  it  and  doesn’t  need  to  be  changed,  
and  that  expropriation without compensation should not happen. 
 
If you have more than three groups in your class, make sure that there are equal 
numbers of groups arguing for each position. 
 
Allow the learners 12 minutes to read the handouts and put together their argument, 
and to prepare a three-minute presentation on why their point of view is correct. 
Allow each group one minute to respond to the other groups’ arguments after 
every group has made their initial 



 

 
However, what is clear is that the Constitution recognises that having your rights to 
property   protected   is   generally   very   important.   Even   the   debate   
around expropriation without compensation tells us this, as people seek property of 
their own. The question, as it is with many issues in our country, is how to deal with 
the past, and to try to redress the harm that was caused by not respecting rights, 
and by acting in an unfair manner. 



 

HANDOUT 1 

 
Constitution of the Republic of South Africa 

Section 25 – Property 

1. No one may be deprived of property except in terms of law of general 
application, and no law may permit arbitrary deprivation of property. 
 

2. Property may be expropriated only in terms of law of general application  

a. for a public purpose or in the public interest; and 
b. subject to compensation, the amount of which and the time and manner 
of  payment  of  which  have  either  been  agreed  to  by  those  
affected  or decided or approved by a court. 

 
 

3. The amount of the compensation and the time and manner of payment must 
be just and equitable, reflecting an equitable balance between the public interest 
and the  interests  of  those  affected,  having  regard  to  all  relevant  
circumstances, including: 
 

a. the current use of the property;  
b. the history of the acquisition and use of the property; 
c. the market value of the property; 
d. the extent of direct state investment and subsidy in the acquisition and 

beneficial capital improvement of the property; and 
e. the purpose of the expropriation. 

 
4. For the purposes of this section 

 
a. the public interest includes the nation's commitment to land reform, and 

to  reforms  to  bring  about  equitable  access  to  all  South  Africa's  
natural resources; and 

b. property is not limited to land. 



 

 
5. The  state  must  take  reasonable  legislative  and  other  measures,  within  

its available  resources,  to  foster  conditions  which  enable  citizens  to  
gain  access  to land on an equitable basis. 
 

6. A person or community whose tenure of land is legally insecure as a result of 
past racially discriminatory laws or practices is entitled, to the extent provided 
by an Act of Parliament, either to tenure which is legally secure or to comparable 
redress. 
 

7. A person or community dispossessed of property after 19 June 1913 as a result 
of past racially discriminatory laws or practices is entitled, to the extent provided 
by an Act of Parliament, either to restitution of that property or to equitable 
redress. 
 

8. No  provision  of  this  section  may  impede  the  state  from  taking  
legislative  and other measures to achieve land, water and related reform, in 
order to redress the results   of   past   racial   discrimination,   provided   
that   any   departure   from   the provisions of this section is in accordance 
with the provisions of section 36(1). 
 

9. Parliament must enact the legislation referred to in subsection (6). 

  



 

Tembeka Ngcukaitobi, “How land expropriation would work” Mail and 
Guardian, 8th June 2018 

 
Land expropriation without compensation: How will it work? This is just one of the 
questions doing the rounds. Others are: What exactly is land expropriation without 
compensation?  What  is  the  legal  and  moral  justification  for  it?  Does  it  
threaten individual home ownership? 
 
Since the ANC’s 54th national conference in December, land has re-captured the 
imagination of South Africans. Increasingly, the world is turning its gaze towards our 
land policy, wondering: Is South Africa going the “Zimbabwe route”? Whereas  the  
propertyless  view  this  renewed  focus  on  land  with  optimism,  the propertied  
are  sceptical  about  the  legal  and  financial  security  of  their  property 
investments. 
 
Yet  both  the  landed  and  the  landless  inhabit  the  same  land.  It  is  governed  
by  a Constitution, which promises equality in an unequal order. Here, I hope to 
navigate through the thicket of confusion, obfuscation and bluster by politicians. 
Expropriation  means  the  compulsory  acquisition  of  land  from  a  private  person 
(individuals  and  juristic  persons)  by  the  state  for  constitutionally  circumscribed 
purposes. Under section 25 of the Constitution, an expropriation is legally justified if it 
serves a public purpose or a public interest. Although  neither  term  is  defined  in  
the  Constitution,  courts  have  defined  public purposes  as  “government-related  
purposes”  —  like  the  building  of  schools  or hospitals. Public interest is much 
broader but includes the need for land reform. The decision to expropriate must be 
taken by the state and the ownership of land — initially — vests with the state, after 
which it may be transferred to another private individual or held by the state in 
perpetuity. 
 
Expropriations are subject to payment of “just and equitable” compensation, which 
should strike a proper balance between the interests of a private landowner and the  
public  interest.  The  state  and  the  landowner  must  agree  on  the  amount  of 
compensation, failing which it should be decided or approved by the court. 
 
In  practice,  the  state  usually  negotiates  the  amount  of  compensation,  using  
a “willing buyer, willing seller” approach. This presupposes a hypothetical willing buyer 



 

negotiating with a willing seller in the open market, and then asks what price the 
willing  buyer  would  be  prepared  to  pay.  This  is  done  primarily  using  the  
expert advice of property valuers. This form of acquisition of land is state practice but 
it has no constitutional basis.



 

When determining compensation, courts do not fixate on the market value. Rather, 
they  decide  based  on  what  would  be  just  and  equitable  after  considering  
the history of acquisition, the current use and the market value of the land. 
 
Since the ANC’s policy is to allow expropriation without compensation, how will this 
be done? Of course, problems associated with the slow pace of land reform have little 
to do with the Constitution but everything to do with the failure to implement it. 
 
There   are   two   ways   of   achieving   the   goals   of   land   expropriation   
without compensation in a manner that does not impinge on the Constitution. The first 
is through ad hoc judicial determinations in selected test cases brought before the 
courts.  There  is  much  to  commend  in  this  approach  because  it  allows  a  
proper balance to be struck between the various competing interests. The scope for 
“just and equitable” compensation is sufficiently wide to allow zero compensation in 
appropriate cases — such as claims to land ownership by labour tenants. 
 
The  second  method  is  to  pass  national  legislation  that  will  directly,  clearly  
and unambiguously   allow   expropriations   without   compensation.   There   is   
ample constitutional justification for legislation that would entitle the state to expropriate 
land  without  compensation  in  certain  defined  circumstances.  Section  25(5)  is  
a constitutional  injunction  for  a  needs-based  land  redistribution  programme,  to 
enable everyone to obtain land on an “equitable basis”. 
 
Until now, however, the state has not passed the legislation mandated by section 
25(5). The net result is that land acquisition is driven by the judicially controlled land 
restoration  programme,  which  is  based  on  an  adversarial  mode  of  proof  of  
the historical occupation of land after June 19 1913. 
 
Problems  of  the  arbitrary  date  of  1913  aside,  any  land  restoration  programme 
premised on proof of historical claims cannot address the hunger for land in the urban 
areas, where the greatest land needs reside. 
 
Section  25(8)  of  the  Constitution  states  that  implementing  this  section  may  
not impede the state from taking legislative and other measures to achieve land, water 
and   related   reform,   to   redress   the   results   of   past   racial   discrimination.   



 

Put differently, if the demands of compensation by private landowners impede land 
reform, they must yield to the greater public good of land redistribution. 
 
Section 36 allows for the general limitation clause. Every right in the Constitution, 
including   claims   for   compensation   by   landowners,   is   subject   to   
limitation. Therefore,  the  state  has  the  constitutional  power  to  legislate  to  
accelerate  land reform, including passing laws to allow expropriation without 
compensation. 
 
But    what    of    the    content    of    the    legislation?    Land    expropriation    
without compensation, of course, must be pursued in the greater scheme of land 
reform. It should   not   create   another   round   of   dispossession,   similar   in   
effect   to   the dispossessions of 1913, when vast tracts of land belonging to African 
communities were  arbitrarily  declared  “crown  land”,  or  the  1950  Group  Areas  
Act,  when  black people were pushed out of cities to make way for “white settlement”. 
 
Land expropriation should empower the landless to acquire and productively use the 
land. Many  expropriations  are  still  necessary  for  public  purposes.  And these  
will,  more often than not, directly impact on the property rights of black people. There 
is little moral  or  historical  justification  for  why  these  people  should  not  be  
entitled  to compensation. 
 
By contrast, land taken for land reform purposes because its very acquisition was 
racist   should   not   always   attract   compensation.   Hence,   a   logical,   
balanced legislative   scheme   for   expropriations   should   be   based   on   a   
spectrum   of considerations,  including  expropriations  without  compensation  on  
the  one  side and  expropriations  with  full  or  above  market  related  compensation,  
where  the circumstances demand. 
 
Concerns  have  been  raised  about  individual  home  ownership.  Without  a  clear 
policy  position  by  the  government,  a  useful  pointer  is  the  text  of  the  
ANC’s December resolution. Its focus for expropriation without compensation appears 
to be “vacant, unused and underutilised state land, as well as land held for speculation 
and hopelessly indebted land”. The idea seems to be that, although no land is outside 
the scope of redistribution, only a narrow category will be the target of expropriations 
without compensation. Finally,  on  to  the  question  of  who  will  benefit.  On  



 

paper,  land  reform  is  about reversing   the   legacies   of   apartheid   and   
colonialism,   such   as   poverty,   food insecurity and the dominance of men in 
society. For land reform to counter these, the prime beneficiaries ought to be women 
and the poor. 
 
But  how  do  we  ensure  this  in  a  climate  in  which  political  power  renders  
true 
subaltern interests invisible? At the heart of land reform should be transparency about 
the beneficiaries. And land reform without the rule of law will entrench the 
marginalisation of the poor, the powerless and the landless. 
 
Hence, the process of land reform is as important as the outcomes sought. Fair and 
transparent   processes,   underpinned   by   effective   administrative   and   judicial 
institutions,  will  guarantee  the  success  of  the  scheme  of  expropriations  without 
compensation. 
 
Tembeka Ngcukaitobi is a human rights lawyer. He is the author of The Land Is 
Ours:       South       Africa’s       First       Black       Lawyers       and       
the       Birth       of 
Constitutionalism (Penguin) 
  



 

Ruth Hall, “Expropriation without compensation” City Press, 4th March 018 
 
What played out in Parliament this week was historic: the ANC and the Economic 
Freedom Fighters (EFF) joined forces and called for the expropriation of land without 
compensation. The motion called into question the constitutional settlement and 
provoked both triumphal delight and defensive anxiety as South Africans revert to 
polarised positions on land and property. 
 
The motion established an ad hoc Constitutional Review Committee, comprised of 
different political parties, to “review and amend section 25 of the Constitution to make  
it  possible  for  the  state  to  expropriate  land  in  the  public  interest  without 
compensation”.  
 
But   the   Constitution   already   makes   it   possible   to   do   so.   The   
Constitutional amendment is not needed. If it is “just and equitable” that compensation 
be set at zero, that is allowed under the existing “property clause”. The litmus test is 
what is just and equitable in a given case. This is a reality that has been glossed 
over in the populist push towards blaming the Constitution for political failure. 
 
While many applaud the unprecedented agreement between the ANC and the EFF, 
we need to recognise their key ideological differences. In  its  resolution  at  its  54th  
national  conference  at  Nasrec  in  December,  the  ANC called  for  land  
expropriation  without  compensation  to  be  “included  among  the mechanisms at 
our disposal”, and did so again during the president’s state of the nation address two 
weeks ago. So the ANC is proposing that government should have this as one option 
among others – such as buying on the market, negotiating, expropriating and paying 
compensation. 
 
The EFF interprets “expropriation without compensation”’ as not just one option for the 
state, but that it is to be applied across the board. The EFF wants the state to be 
the “custodian of all South African land”, which is ironic given its own experience of 
how state power has been used and abused. State  custodianship  is  an  entirely  
different  matter  from  expropriation  with  or without compensation in specific cases. 
It is doubtful that the two parties can find common ground on this 
 



 

Which  land  will  be  affected?  The  EFF  has  now  said  that  expropriation  
without compensation  should  apply  only  to  rural  land  (and  presumably  
commercial farmland, rather than to communal areas). Nobody will lose their houses 
or flats. Yet, at present, the “property clause” applies to all forms of property – 
commercial farmland,  residential  homes,  informal  land  rights  and  property  other  
than  land, including stocks and bonds, pensions, intellectual property and other assets. 
 
Which  land  will  be  affected?  The  EFF  has  now  said  that  expropriation  
without compensation  should  apply  only  to  rural  land  (and  presumably  
commercial farmland, rather than to communal areas). Nobody will lose their houses 
or flats. Yet, at present, the “property clause” applies to all forms of property – 
commercial farmland,  residential  homes,  informal  land  rights  and  property  other  
than  land, including stocks and bonds, pensions, intellectual property and other assets. 
 
This  will  have  to  be  one  of  the  issues  addressed  by  the  committee.  
Would  it  be permissible for the Constitution to allow different standards to apply 
between those who own farms versus those who own houses? 
 
The    property    clause    constitutes    a    powerful    mandate    for    
transformation: expropriation, land redistribution, restitution and security of tenure, and 
it explicitly states  that  no  provision  can  impede  the  state  from  embarking  on  
reforms  to address historical inequalities. 
 
The notion of a right of “equitable access to land” establishes property rights for those 
without property. This constitutional framework imposes a positive obligation on the 
state to provide suitable land and housing for the landless and homeless, empowering 
them to press their claims, and shape the behaviour of state officials to facilitate a 
responsive land reform. But it has been an uphill struggle in practice. The motion in 
Parliament is about providing greater powers for what the state may do. But given the 
track record of the past 24 years, it is clear that we have a state that, to make it 
listen, must be cajoled and pleaded with, repeatedly taken to court, protested against 
and punished at the polls. 
 
Those whose land claims are still languishing in limbo, the farm dwellers evicted 
without  recourse,  the  landless  pleading  for  access  to  farms,  the  millions  
living insecurely in informal settlements are concerned with what the state does not 



 

do. And what it has not done to date is override private property rights in the interests 
of the poor and the dispossessed. 
 
In  the  Mala-Mala  land  claim  case  in  2013,  I  wrote  an  affidavit  arguing  
that  the Constitutional Court should make a finding on “just and equitable” 
compensation. Advocate Tembeka Ngcukaitobi was the counsel in the case. The 
purpose was to ask the court to interpret the property clause and set a precedent 
that could drive down the cost of getting land. But, at the last moment, then Rural 
Development and Land Reform Minister Gugile Nkwinti withdrew the case and agreed 
to settle for the asking price of nearly R1bn. At the time, this was about one third of 
the national budget, which went to pay out one white family. 
 
The settlement showed political cowardice and disdain for the public interest and the 
Constitution. This is the kind of action that makes most South Africans’ blood boil. 
How can our public funds be used in this way? It was neither just nor equitable – and 
it was not the Constitution’s fault, either. It was the decision of the governing party 
not to use its constitutional powers. 
 
In  contrast  to  this  pussyfooting  around  private  property,  government  routinely 
dispossesses poor and black people of their land in informal settlements. Having also 
failed to secure customary land rights in law and practice, government has allowed 
traditional authorities to do so in communal areas. Having also failed to enforce tenure 
rights for farm dwellers, it has allowed more than 2 million people to be  displaced  
from  farms.  This  means  that  expropriation  of  land  rights  without compensation 
is happening on an ongoing basis – but it is poor and black people whose rights are 
being expropriated. 
 
In my view, changing the Constitution is neither necessary nor sufficient to advance a 
truly progressive land reform process. It may appear that there is convergence between 
the ANC and the EFF, but this is a mirage.   Yet   the   current   moment   offers   
an   opportunity   to   open   up   a   wider conversation   across   society.   Let’s   
debate   this.   What   is   the   alternative   to expropriation with “just and equitable” 
compensation? 
 
Can and should the Constitution say “no compensation” as a blanket rule? Should the  
land  rights  of  the  poor  and  the  rich  be  treated  equally  or  in  different  



 

ways? Should the law allow for discrimination by race when land is expropriated? 
Should it  be  expropriation  with  zero  compensation  for  everyone?  Or  expropriation  
with compensation for some and zero compensation for others? 
 
More than half of commercial farmland has changed hands since 1994 – so, should 
those  who  bought  property  last  year  be  treated  the  same  way  as  those  
who inherited  land  from  across  the  generations?  Who  should  be  prioritised  
for  land access? How are the rights and interests of owners, tenants and occupiers 
to be weighed up? How can the state be held to account? These are the questions 
that should animate the debates in Parliament and on the streets in the coming months. 
The real debate starts now.



 

At its root, the demand for expropriation without compensation is a demand that white 
people should not benefit again from colonialism and apartheid. That seems entirely 
fair. A pro-poor land reform process could have been implemented after 1994, but has 
not been. 
 
Now  there  is  an  opportunity  to  open  up  a  wider  debate  about  land  rights  
and economic  justice.  The  Constitutional  Review  Committee  will  have  to  seize  
on  its mandate and broaden the debate across society. 
 
- Hall is a professor at the Institute for Poverty, Land and Agrarian Studies at the 
University of the Western Cape



 

Linda Ensor, “Land expropriation without compensation spells economic 
disaster” Business Day, 12th November 2018 

 
The macroeconomic impact assessment of the policy of land expropriation without 
compensation — undertaken by University of Pretoria Gordon Institute of Business 
Science (Gibs) academic Roelof Botha and University of Johannesburg Professor Ilse 
Botha — was submitted to parliament’s joint constitutional review committee. 
 
The two say that their study is “a robust, factual and objective” economic impact 
assessment   of   expropriation   without   compensation,   but   do   not   clarify   
their assumptions  on  what  the  policy  will  actually  mean  in  SA  nor  how  it  
will  be implemented except to refer to “an institutionalised system where private 
property ownership is not guaranteed and protected by law”. 
 
The authors implicitly acknowledge the need for a pragmatic and “sensible” land reform  
process  but  say  this  should  be  the  result  of  an  inclusive  process  of 
negotiation — preferably on similar lines to Codesa, the body that negotiated SA’s 
democratic transition. “The  results  of  the  economic  impact  assessment  point  to  
extreme  economic hardship for SA, should expropriation without compensation be 
adopted, including a downgrade of the country’s sovereign bonds to junk status, higher 
interest rates, a fairly sharp decline in taxation revenues and a deep recession,” the 
academics argue. 
 
“It makes no sense to attempt the implementation of land reform policies that have 
proven over and over again to exercise a destructive influence on the economy and 
threaten the livelihoods of the most vulnerable members of society — those that cannot 
sell their skills in other jurisdictions. “This  study  confirms  imminent  socio-economic  
disaster  for  SA  in  the  event  of expropriation without  compensation being pursued.  
It  is clear  from international evidence  that  a  strategy  aimed  at  land  reform  
should  be  based  on  market principles  and  pragmatism,  with  a  detailed  and  
comprehensive  land  audit  as starting point.” 
 
Parliament’s joint constitutional review committee is deliberating the question of a 
possible  amendment  to  the  constitution  to  make  explicit  the  policy  of  land 
expropriation without compensation. The committee is due to make a decision on the 
issue this week.



 

President   Cyril   Ramaphosa   has   been   at   pains   to   allay   fears   about   
the implementation  of  the  policy  which  he  has  insisted  will  not  impact  on  
property rights and will not involve nationalisation of land. Contrary  to  the  authors  
of  the  study,  the  president  believes  that  the  process  of expropriating   land   
without   compensation   will   enhance   growth   and   increase agricultural 
production and food security. 
 
He has stressed the need to alter the racially skewed pattern of land ownership in an 
orderly process of land reform which will enhance stability in the country. ‘‘If  we  don’t  
have  transformation,  we  won’t  have  stability,’’  he  said  in  parliament several   
months   ago.   He   added   that   the   current   willing-buyer‚   willing-seller 
approach to land reform was too slow. 
 
The  calamitous  predictions  in  the  study  are  based  on  the  predicted  decline  
in capital formation as percentage of GDP should the policy be implemented. The 
authors point to countries that have pursued policies similar to expropriation without 
compensation to support their view that the ratio of capital formation to GDP will 
decline in the aftermath of such policy interventions. 
 
The countries studied were Portugal, Spain, Romania, Vietnam, Venezuela, Ethiopia 
and Zimbabwe. They  found  that  the  ratio  of  capital  formation/GDP  in  these  
countries  declined annually by an average 13.9% after the implementation of such 
policies and noted that the public debate about land expropriation without compensation 
in SA had already precipitated a decline in real terms of capital formation by more 
than 7% over the past eleven quarters. 
 
The authors describe two scenarios based on conservatively estimated declines in 
capital formation of 5% and 10% a year respectively. In the first, annualised nominal 
GDP in quarter three of 2020 will be R270.4bn less in the  event  of  a  5%  decline  
in  capital  formation  induced  by  expropriation  without compensation compared to 
an absence of the policy. With the second, in the case of a 10% decline in capital 
formation, the decline in GDP amounts to R454.8bn. 
 
According to the study the GDP impact means that SA will enter a recession in 2018 
(year-on-year basis) and remain in recession throughout the forecasting period (up to 
quarter three 2020). This holds for real GDP growth trends for both scenarios one  



 

and  two.  Total  fiscal  revenues  will  decline  over  the  forecasting  period  by 
R157.5bn for scenario one and by R261.5bn for scenario two.



 

Government’s budget deficit/GDP ratio will increase from a 2018/19 budget estimate of 
3.8% to 5.3% for scenario one and to 6.5% for scenario two by the third quarter of 
2020. On the back of a recession and fiscal instability, SA’s sovereign bonds will in 
all likelihood be downgraded to junk status by Moody’s Investor Services. 
 
Over  the  10-quarter  forecasting  period,  government’s  financing  requirement  will 
escalate  by  a  cumulative  R157.4bn  under  scenario  one  and  by  R261.5bn  
under scenario two. The authors say that this will inevitably lead to higher money 
market and capital market interest rates and a higher cost of servicing public debt. 
This will “crowd-out” the government’s ability to spend funds on poverty alleviation and   
basic   services   such   as   education,   health   and   the   maintenance   of 
infrastructure. 
 
The academics predict that the decline in GDP between scenario two and a policy- 
neutral scenario could lead to a loss of more than 2.28-million jobs. “Against the 
background of the current high level of socio-political unrest in SA, the combination of 
a prolonged recession, higher interest rates and significantly higher unemployment  will  
tend  to  aggravate  the  security  situation  in  the  country  in general.   An   
escalation   of   criminal   activity   can   also   be   expected,   which   will 
encourage  the  emigration  of  highly  skilled  people,  further  eroding  the  country’s 
international competitiveness.”



 

“Mbeki says ANC has lost the plot with land expropriation” The Citizen, 
28th  April 2019 

 
The former ANC leader reportedly believes the party is misusing the Freedom 
Charter to push an irrational radical agenda against ‘settlers’ 
 
In a long interview given to Afrikaans weekly Rapport published on Sunday, former 
president Thabo Mbeki made it clear that he doesn’t buy the idea that white people 
in South Africa should be thought of as “land thieves”. He said the ANC had been 
“rushed” in deciding to change the constitution on the matter of land expropriation 
when it voted on the matter at Nasrec in December 2017. He said it was clear to him 
that the ANC still had no clear plan for the economy or how to deal with the so-called 
land question. 
 
Mbeki  also  criticised  the  current  interpretation  of  the  Freedom  Charter  that  
he claimed was being misused to push a more radical agenda. He said the charter 
had always been clear that the land should be shared among those who worked it. 
“It does not say black, white, settler, no settler,” he was quoted saying in a translation 
by City Press. “So has the ANC now departed from this position?” 
 
He called the Nasrec resolution a populist policy position that needed to examined 
more rationally. “The thesis that there were settlers who came to South Africa [who] 
took our land without compensation, and therefore we must take that land back and 
give it to other people, what does that mean?” 
 
He said the ANC could not on the one hand say South Africa belonged to all who 
lived in it, black and white, as the Freedom Charter had declared, only to then make 
an exclusion when it came to land. “You can’t. It’s not right. 
 
In another interview given to the Sunday Times, Mbeki made it clear that although he 
had decided to give his party another chance and campaign for it, he was yet to be 
completely convinced the ANC was committed to stopping the rot in its ranks. He said 
it would remain to be seen how much practical correction would be implemented 
following elections. 
 



 

In February, President Cyril Ramaphosa said that investors need not fear that their 
investments and assets would be taken away from them during land expropriation 
without compensation, as this measure would be undertaken in a way that did not 
undermine the principles of South Africa’s Constitution.



 

“This measure will be undertaken in a way that promotes economic development and   
agricultural   output   and   that   does   not   undermine   the   principles   of   
our constitution or the rule of law,” he said. 
 
Speaking at the Investing in African Mining Indaba at the International Conference 
Centre Cape Town, Ramaphosa said the government had used the opportunity to 
outline to investors its approach to land reform, which had raised concern about the 
proposal for the expropriation without compensation. “We  must  emphasise  that  our  
approach  will  enhance,  rather  than  undermine, property rights as we seek to 
address what we have termed the original sin which was committed against black 
South Africans during colonial and apartheid days. “The measure we are proposing 
will apply to land for the purposes of land reform only and within a clearly defined set 
of circumstances,” the president said.



 

Jan Gerber, “Land: Amending section 25 a ‘great moment in South African 
history” News24.com, 2nd   March 2019 

 
Former Constitutional Court Justice Albie Sachs described amending Section 25 of 
the Constitution, to allow expropriation without compensation, as a "great moment" 
in South Africa's history. 
 
"It is painful. It has to be disruptive. The status quo is not satisfactory," he told the 
Ad Hoc Committee to Amend Section 25 of the Constitution on Friday morning. 
Sachs said the Constitution was drafted to be an "entrenched Constitution" that 
won't be easily amended. "We wanted it to be there in fair weather and bad 
weather," he said and cautioned against a rushed amendment. He added that he 
was a "little alarmed" when he saw the amendment had to be completed before 
the end of this term. 
 
He said there were two ways in which the Constitution could be amended. You 
can have a "very laconic amendment" where just a few words are amended, or 
you can have an amendment which acknowledges that it is a significant moment 
in the country's history and reflects this. Such an amendment would have a 
preamble. Sachs favours such an amendment. 
 
He  said  the  preamble  would  be  an  important  guide  to  what  the  intention  
of  the amendment is. The drawback would be that the drafters will fight over every 
word, Sachs warned. "This not just a technical change [to the Constitution]. This 
affects the nation." He said the process must also enable nation building. "The first 
step to nation building is to acknowledge the tension." He said it shouldn't only be 
acknowledged as a fact, but "from the heart". 
 
Former  tourism  minister  Valli  Moosa  said  when  the  Constitution  was  
drafted, Section 25 wasn't included to protect white people's land ownership. He 
said it was included after much debate as one of the most painful things about 
apartheid was how  black  people  were  removed  from  their  land  without  
compensation.  He  also called on the committee to ensure that South Africans 
understood what it was busy with.  Moosa,  who  was  closely  involved  with  the  
drafting  of  the  Constitution,  also warned against rushing the amendment. 
 



 

The committee is expected to meet again this coming Friday to hear from more 
experts.`  
 


